[image: image1.jpg][H

1103, ANTRIKSH BHAWAN, 22, K.G.MARG, NEW DELHI 110001  CONSTRUCTION
Tel.: 91-11-2331 2922, 41522892 Telefax:91-1141522892  FEDERATION OF
wemiiniiocom:: INDRA





November 12, 2011

Shri V K Garg
Joint Secretary TRU-II

Central Board of Excise & Customs (CBEC)
Ministry of Finance

North Block

New Delhi-110 001
Dear Sir, 

Subject:
Exemption from Service tax on management, maintenance or repair of roads under ‘Management, maintenance or repair service’ for the period prior to 27 July 2009 under Finance Act, 1994

The Construction Federation of India (CFI) is a representative body of the leading engineering construction firms of the country engaged in building dams, power stations, roads etc., and other basic infrastructure of national importance.

On behalf of members of the Federation, we take this opportunity to bring to your kind attention on applicability of Service tax on management, maintenance or repair of roads under the taxable category of ‘Management, maintenance or repair services’ for the period prior to introduction of exemption Notification  no. 24/2009-ST, dated 27 July 2009.

Factual Background 

There are three taxable service categories that are relevant for the purpose of this representation, namely:

· Commercial or Industrial Construction Service

· Works Contract Service

· Management Maintenance of Repair Service

While services provided in respect of roads has been specifically excluded from the definition/ scope of ‘Commercial or Industrial Construction Service’ and ‘Works Contract Service’ from the date of their introduction (i.e. with effect from 10 September 2004 and 1 June 2007 respectively), the same were excluded from ‘Management Maintenance of Repair Service’ on 27 July 2009 vide Notification no. 24/2009-ST subsequent to the date of introduction of the said category i.e. 16 June 2005.

In light of the above background, doubt has arisen as regards applicability of Service tax on management, maintenance or repair services of roads for the period 16 June 2005 till 27 July 2009.
We are of the view that service of management, maintenance or repair of roads should not be made liable to Service tax for the period prior i.e. period 16 June 2005 till 27 July 2009, the rationale for which has been discussed in the ensuing paragraphs. 

Reasons for non levy of Service tax

1 Road maintenance does not qualify as taxable service under Build, Operate and Transfer (‘BOT’) contracts 

Most of the contracts for construction of roads, highways etc. are BOT contracts which are turnkey contracts for construction of road.

Thus, for the purpose of this representation it is important to understand the scope of work under such contracts. We have briefly discussed the nature of BOT contracts in the ensuing paragraphs:

Appointment of Concessionaire for construction of road under BOT contracts

Under BOT contracts the successful Bidder is engaged as a by National Highway Authority of India (for short NHAI)/ State Highway Authorities in respect of construction of certain part of National Highway/ State Highways on BOT basis. The Concessionaire is granted exclusive right, license and authority as a Concessionaire of the part of the Highway for a specified period. The Concessionaire is entitled to construct, operate and maintain this project and demand, collect and appropriate fee from vehicles using this Project Highway. During the concession period all rights, title, interest in the project assets (i.e. rights over the site, tangible assets such as civil works and equipment, foundations, embankments, pavements, road surface, interchanges, bridges, traffic signals, etc) vests with the Concessionaire.

Scope under such BOT contracts generally includes detailed design, engineering, financing, procurement, construction, completion, operation, maintenance and transfer of the Project Highway/ National Highway i.e. road.  Further, scope under such contracts may also include reconstruction, strengthening and widening of existing roads in accordance with the prescribed specification and standards. 

NHAI Works Manual 2006 (‘NHAI Manual’)

In terms of Clause 4.4.3.1 NHAI Manual it is mentioned that BOT is a concept which envisages a consortium of financers, contractors and consultants offering to construct some project, which would otherwise consume public money, at their own cost. They recover their costs, along with profit over a period of time in which they operate the facility and collect fee from the public who make use of the facility. After the concession period, the ownership of the facility if transferred to NHAI. 

NHAI Act 1956 (‘NHAI Act’) and The National Highways (Collection of Fees by any Person for the use of section of National Highways/ Permanent Bridge/ Temporary Bridge On National Highways) Rules, 1997 (‘NHAI Rules’) 

Section 8A of NHAI Act recognizes that a person can develop and maintain the whole or any part of the national highway and collect fee from vehicles plying thereon. Rule 3 of these Rules provides that after the end of the project the immovable property arising therein (i.e. road, bridge, etc.) is deemed to be transferred to NHAI. 

In light of the scope of work under BOT contracts and relevant clauses of NHAI Manual, NHAI Act  and  NHAI Rules, we believe that road maintenance should not qualify as a service liable to Service for following reasons:

i. Road maintenance under BOT contracts is in the nature of self service and not a provision of service to any person

The intention of parties under BOT contracts and aforesaid clauses of NHAI Manual, NHAI Act NHAI Rules clearly show that during the concession period the Project Highway/ facility is owned and controlled by the Concessionaire and the transaction is not of sale or service by Concessionaire to any person.

Thus, during the concession period all goods and services are used by the Concessionaire for its own purpose and there is no service provided by Concessionaire to NHAI. 

It is a settled principle that Service tax is payable only when a taxable service is rendered or provided to the service receiver. While generally, in case of sale, receiver is the buyer or customer, in case of a service, service receiver is the client. There should be a service provider and service receiver relationship between the two parties to a service. 

Accordingly, in the absence of service provider- service recipient relationship under BOT contracts, road maintenance under such contracts should not be exigible to Service tax. 

ii. Road maintenance is an integral part of construction services under BOT contracts which is exempt from Service tax 

Even if it is assumed for sake of argument that there exists a service provider –service recipient relationship under BOT contracts, since  road maintenance forms an integral part of road construction (which is exempt from Service tax), the same cannot be viewed as a separate activity exigible to tax.

Operation and maintenance services under BOT contracts are always incidental to the main activity of construction of road. Neither any consideration is ascribed towards repair and maintenance of road nor any separate invoices are raised towards maintenance of roads under BOT contracts.

Further, it is pertinent to note that various Tribunals in recent case laws have held that on prima facie basis no Service tax is applicable on maintenance of roads under BOT contracts. 

The Mumbai Tribunal recently in the case of M/s Ashoka Infraways Pvt. Ltd and M/S Viva Highways Pvt Ltd vs. CCE, NASIK
  has observed that different practices are followed by different tax authorities with regard to levy of service tax on Management, maintenance or repair service in relation to roads and other immovable properties. The Tribunal while waiving the pre-deposit and granting stay observed that: 

“These different practices and views of different field formations in the department appeared to have prompted the Board to issue clarificatory circulars from time to time. Where the department itself maintained doubt on whether service tax could be levied on “management, maintenance or repair” of roads, highways etc. any bona fide belief on the part of the appellants that they might not be liable to pay service tax on such activities, cannot be suspect. If that be so, prima facie, the extended period of limitation was not rightly invoked in these cases.” 

Thus, in absence of service provider-service recipient relationship under BOT contracts and the fact that primary intention under such contracts is construction of road and not maintenance, no Service tax is applicable on such contracts.

2 As per general practice no Service tax was paid on maintenance of roads for the period 16 June 2005 till 27 July 2009

In terms of Section 11C of the Central Excise Act, 1944 (read with section 83 of the Finance Act, 1994), the Central Government on being satisfied, that with respect to a transaction/service a practice is generally prevalent regarding levy or non levy of Service tax under Section 66 of the Finance Act, 1994 it may, by way of a Notification/Circular direct that Service tax payable on such taxable service on which Service tax was not being levied in accordance with the said practice, be exempted.

We wish to bring to your kind notice that as per the general practice followed by industry, no Service tax wax paid on management, maintenance or repair of roads during the period 16 June 2005 till 27 July 2009. The practice of non levy of Service tax on such services was primarily because repair services in respect of roads specifically excluded from ‘Commercial or Industrial construction services’

As per the scope of definition of ‘Commercial or Industrial construction service’ given vide Section 65(25b) of the Finance Act, 1994, the said service includes construction, completion finishing, repair, alteration, renovation or restoration or similar services. Further, the scope of the definition specifically excludes the above stated services provided in respect of roads, airports, railways, transport terminal, bridges, tunnels and dams.  Accordingly, it is evident that not only construction services but also repair services provided in respect of roads have been made exempt from tax. 

Though, repair services also fall under the taxable category of ‘Management, maintenance or repair service’ in terms of Section 65(64) of the Finance Act, 1994, in view of specific exclusion of repair services provided in respect of roads under Section 65(25b) of the Finance Act, 1994 the same should not be subjected to Service tax.

To support the above view, on similar issue, in the case of M/s G.R.Constructions
, the Commissioner (Appeals), Visakhapatnam held as under:

“As seen from the definition of Commercial or Industrial Construction Service given

vide Section 65(25b) of the Finance Act, 1994 ………..the activity covers construction, completion and finishing and repair, alteration, renovation or restoration or similar services and the definition itself specifically excludes such services provided in respect of roads, airports, railways, transport terminal, bridges, tunnels and dams. From the above it is evident that not only construction services but also repair services provided in respect of roads are exempted from tax. Though the same may also fall under management, maintenance or repair service in terms of Section 65(64) of the Finance Act, 1994, in view of specific exclusion of repair services provided in respect of roads under Section 65(25b) of the Finance Act, 1994 the same cannot be subjected to any tax. If the intention of the government is to subject the repair services provided to roads to tax, then the definition given under 'Commercial or Industrial Construction Service' should have been suitably amended by omitting the words "does not include such services provided in respect of roads, airports, railways, transport terminals, bridges, tunnels and dams." Reading the definitions of Commercial or Industrial construction service and management, maintenance or repair services together gives a meaning that repair of roads, airports, railways, transport terminals, bridges tunnels and dams are excluded from service tax liability in view of the specific exclusion provided in Section 65(25b) of the Finance Act, 1994. It also implies that management or maintenance of all immovable properties including roads, Airports, transport terminals, railways, bridges, tunnels and dams are liable to tax but not repairs in view of specific exclusion provided vide Section 65 (25b) of the Finance Act, 1994.
Further, in the case of Karnataka Land Army Corpn. Ltd. vs. Commr. of ST, Bangalore
  the State Government Undertaking, was engaged in the business of construction of roads, buildings etc. within Bangalore city. They undertook the work for government agencies. According to the Revenue, the Corporation was rendering services of “maintenance or repair” of immovable properties. The assessee claimed the benefit of Notification no. 17/2005 dated 7.6.2005 which granted exemption from payment of service tax on services rendered in the course of construction of roads, airports, railways, transport terminals etc. The Tribunal, prima facie, found that the services undertaken by the Corporation in relation to roads were in the eminent domain of the State and not taxable under the head “Maintenance or Repair” of immovable property.

Thus, in light of the specific exclusion from the scope of definition under taxable category of 

Commercial or Industrial construction service, and the aforesaid case laws, the industry in general has refrained from payment of Service tax on management, maintenance or repair services of  roads, bridges, tunnels etc.

3 Intention of the Government has always been to exclude infrastructure sector i.e. roads from the purview of indirect taxes

Accepting the importance of infrastructure sector which is considered as a backbone of any developing economy, the Government has itself excluded the services rendered in respect of roads, airports, railways, transport terminals, bridges, tunnels and dams from the levy of Service tax under ‘Commercial or Industrial construction services’ and ‘Works contract services’ from the date of introduction of these service categories itself.

However, as the definition of ‘Management, maintenance or repair service’ cover services provided in relation to management, maintenance or repair of properties, whether immovable or not, which inter alia covered services provided in relation to roads, bridges etc., the government has vide Notification no. 24/2009-ST dated 27 July 2009 exempted services provided by any person in relation to management, maintenance or repair of roads from the levy of Service tax.

The issuance of above Notification clearly acknowledges the intention of Government to exclude from the purview of the Finance Act, 1994 applicability of Service tax on services provided in relation to infrastructures like roads, bridges, tunnels etc.  

Contrary to the above, if the Government is to bring repair services in relation to roads under the purview of Finance Act, 1994 then the scope of definition provided under ‘Commercial or Industrial Construction Service” should have been suitably amended by omitting the words “does not include such services provided in respect of roads, airports, railways, transport terminals, bridges, tunnels and dams”. Whereas ,on reading the definitions of taxable services of ‘Commercial or Industrial construction service’ and ‘Management, maintenance or repair services’ collectively it can be stated that repair of roads, airports, railways, transport terminals, bridges, tunnels and dams were already excluded from Service tax liability in view of the specific exclusion provided in Section 65(25b) of the Finance Act, 1994. 

Additionally, in order to attract private sector participation in the road sector, the Government has provided various exemptions under other federal laws viz., Income tax, Customs duty and Excise duty.

Accordingly, the intention of the Government to exclude services provided in relation to roads, bridges, tunnels etc. from the leviability of various taxes should also be extended to Service tax from the date of taxability of such services itself (i.e. 16 June 2005) and not from the date of introduction of exemption Notification no. 24/2009-ST (i.e. 27 July 2009).

4 Exemptions allowed to industry in past for general practices being followed 

The Central Government, in accordance with the powers conferred under Section 11C of the Central Excise Act, 1944, has time and again provided exemptions to various industries on basis of the practice being followed by industry in general. An illustrative list of key exemptions/abatements allowed across industries (considering the importance thereof or hardship being suffered) under Finance Act, 1994 has been provided below:

· All taxable services relating to transmission of electricity till 26 February 2010 and distribution of electricity till 21 June 2010

· Taxable service provided during manufacture/ processing of alcoholic beverages from 1 September 2009 to 22 September 2009
 under ‘Business Auxiliary services’

· International in-bound roaming for the period from 1July 1994 to 14 January 2007
 under ‘Telecommunication services’

· Abatement of 60% for the period from 1 April 2000 to 4 February 2004
 under ‘Tour Operators services’

Development of road transport is an essential element of any growing economy and boosts the trade and business activities within the country. The level of development in any country is determined by the network of roads the country has for smooth movement of man and goods. A country like India, which has vast territorial jurisdiction, relies heavily on road transport. 

When the government has in past (as cited above) allowed exemptions to levy of Service tax in situations which leads to undue hardship to a particular industry, a much necessary/awaited exemption should also be allowed to the management, maintenance or repair services of roads, bridges, tunnels etc. on the basis of general practice being followed by the industry during the period 16 June 2005 till 27 July 2009 which will reduce the cost and avoidable litigation. 

5 Impact on revenue would not be significant if Service tax is collected on road maintenance for the period 16 June 2005 till 27 July 2009 

It is pertinent to note that recovery of Service tax for the period 16 June 2005 till 27 July 2009 would not have a significant impact on the revenue, as contractors (on fulfillment of prescribed conditions)  could discharge such output liability by utilizing credit of inputs, input services and capital goods. Thus, there may not be any significant inflow of cash to tax authorities.

Further, most of the contractors from which Service tax is demanded are likely to dispute the same and go into litigation. Accordingly, tax authorities need to take cognizance of the effort and cost involved in defending such demands. 

Thus, in view of availability of credit to contractors and estimated litigation cost it may be prudent to clear the doubts and exempt Service tax on road maintenance since inception of said service. 

Suggestion:
Management, maintenance or repair services of roads are in a way only incidental to the main activity of construction of road services. When the construction activity of road is specifically exempted, the incidental maintenance or repair services should not be made liable to Service tax. Such services rendered alone or incidental to main activity are in nature of general welfare of public which leads towards a developed and progressive economy. 

Given the above, the Federation requests you to kindly issue a suitable Clarification/ Notification providing exemption to the Service tax on such services also during the period 16 June 2005 till 27 July 2009. 

We hope that our request would be considered favorably. 
We shall be happy to arrange for further clarification to your goodself in person if required.

With regards,

Yours sincerely,
(Siddharth Singh)

Secretary General
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