The Joint Secretary, (TRU-II),




     9th August 2011
Ministry of Finance, 

Department of Revenue, 

Central Board of Excise & Customs (CBEC)

(Tax Research Unit), 
North Block, 

NEW DELHI-110 001.
Sir, 

Sub: Non- applicability of Service Tax on Mobilisation Advance

At the outset, kindly accept our sincere thanks for sparing your valuable time on the 20th July 2011 for giving us an opportunity to discuss  various issues relating to service tax and cenvat credit with our members. 

During the discussion, one of the issues brought to your kind attention was that the Mobilisation Advance received from the Contractee at the option of the  Contractor is for mobilising the preliminary set up of the project before initiating project work, bringing material, equipments etc. to site  and it is not an advance against value of taxable services or any provision of service as apprehended by the field formation.   

The members of our Federation are mainly engaged in the construction of critically important infrastructure development projects and are playing crucial role in achieving the high ambitious targets set out by the Governments.  These Commercial or Industrial Construction includes Turnkey/EPC Projects inter alia;  Water Supply Projects, Nuclear/Hydro/Thermal Power Projects,  Gas/Water/Petroleum pipeline Projects etc. with new technologies.  Most of the  project sites are in remote and geographically difficult terrains. 

Depending on the project and the technology involved, for some Projects it is required to invite biddings following the procedures under International Competitive Bidding (ICB) (except for projects like  Nuclear Power Projects etc.) which indicates that the Contractors have to be very competitive while tendering the bid.

Subsequently, the contract is issued by project owner laying down the conditions to be followed by the Contractors during the course of construction of the project.  The standard contract clauses include modus operandi of  Mobilisation advance which by and large conform to the international practices followed by the World Bank, UN Agencies, FIDIC,  etc. and would provide basic structures for preparing contract documents.  The purpose is to clearly identify the responsibilities of the parties entering into contract and have more effective and transparent system for good governance which would result in ultimate savings to the nation by reducing incidence of disputes in contracts.  These guidelines have been approved by committee of secretaries, expert body of construction industry, public sector enterprises and government agencies.   These guidelines have been followed in India which is evident from the Cir. No.4-CC -I-CTE-2 dated 10.04.2007 issued by the Central Vigilance Commission, Government of India,  on Mobilisation  Advance, a copy of which is enclosed (as Annexure 1) for your kind reference.

From the above laid down guidelines, it is very clear that the mobilisation advance is provided by the project owner to mobilise the project and the same is not an advance of value of taxable services for the provision of service as explained below:  

1. In order to mobilse the project, as mentioned above, generally the Contract carries a condition to provide an advance which is commonly known as “Mobilisation Advance”.  The advance is available at the option of the Contractor.  If agreed by the Contractor, the advance is released by the Project Owner against payment of interest and/or on execution of a Bank Guarantee.

2. Reference may kindly be made to the enclosed copy of contracts which spell the service providers either to pay interest and/or execute  bank guarantee. The basic purpose of providing such type of advance is to enable the contractor to mobilize preliminary site infrastructure such as site office, site camp for labour and staff, laying water and communication line, power stations and the like, and bring materials, equipment etc. to site because, as mentioned earlier, most of the project sites are in remote and geographically difficult terrains.  

3. The meaning of the word “mobilise” as per dictionary is “organize for service or action” which clarifies the very purpose of Mobilization advance.

4. Mobilisation advance is repayable to the project owner (contractee) periodically and proportionately as agreed in the contract with interest but before completion of (generally 80% ) of the contract work. 

5. The said advance is adjusted periodically and proportionately against the gross bill receipt /running bill account  but the service provider pays service tax  on the gross bill amount of provision of service.  In other words,  the contractor is paying every time  service tax on the gross bill amount of provision of service whereas  the service provider receives net payment after recovery of  proportionate mobilisation advance.

6. In view of the fact that the mobilisation advance is released against payment of interest and/or on execution of bank guarantee and repayable to the Contractee (project owner) periodically, the said advance tantamount to providing working capital.     

7. In view of the fact that the Contractor is paying service tax on the  gross bill receipt on provision of service every time before completion of the project, there is neither evasion of tax nor  revenue loss in the process of  discharging service tax liability. 

8. It may kindly be noted that in almost all the cases when the Mobilisation Advance is paid to the Contractor against Bank Guarantee with/without interest, the Contractee has always the option to recover the Mobilisation Advance paid to the Contractor by invoking the Bank Guarantee irrespective of the fact if the money is owed or otherwise to the contractor.  In that sense the Mobilisation advance paid cannot be construed as payment towards any provision of service.  Attached please find a Four sets of documents as Annexure 2 wherein you will find that the members have executed  Bank Guarantee for Mobilisation Advance in spite of  interest is also payable @ 14% per annum. 

9. Your kind attention is drawn to Section 67 (1) of the Service Tax Act, 1994 which states that subject to the provisions of this Chapter, service tax chargeable on any taxable service with reference to its value, then such value shall be: - … (1) in case where the provision of service is for a consideration in money, be the government charged by the service provider for such service provided or to be provided by him….{67 (3)} The gross amount charged for the taxable service shall include any amount received towards the value of taxable service before, during or after provision of such service. 

10. Your kind attention is drawn to TRU Circular No.65-14-2003 dated 5.11.2003 wherein it has been clarified that section 66 and section 67 imply that service tax is to be paid on the value of taxable services.  Thus if service provided, is taxable, tax has to be paid on its value.  It is also further clarified that “value of service” as the amount charged for the taxable service by the service provider.  In other words, an amount becomes “value of taxable service” only  when it has a nexus with the service provided.  That is the reason why the expression used in Rule 6 is “value of taxable services” and not amount thus the implication is that the tax has to be paid on the value of taxable service attributable to the service provided in a month. 

11. Section 67 is very clear.  First of all  the service tax chargeable on any taxable service with reference to its value, then such value shall be the gross amount charged for the value of taxable service.  Secondly,  the value shall include any amount received towards the value of  taxable service before, during or after provision of such service. The mobilisation advance provided by the project owner is not a part of gross amount charged for the provision of service since service tax is paid each time when  gross bill amount is received for provision of service and the installment of mobilisation advance is recovered from the gross bill amount periodically as repayment.  The mobilisation advance is  provided at the option of the contractor to organize the preliminary set up of the project which include bringing of materials, equipment etc. to site and not for any provision of services.  

The table shown below clearly indicates the Difference between Advance payment against value of taxable service for provision of service and the Mobilisation Advance for preliminary set up of the project: 

	
	
	

	S. No.
	Advance received towards value of  taxable service 
	Mobilisation advance

	1
	Advance is released as part payment of value of taxable  services provided or to be provided before during or after provision of  service
	Mobilisation advance is released at the option of the contractor for mobilizing the preliminary set up of the project. 

	2
	Advance  is not subject to return unless service is not provided
	Returnable periodically and proport-ionately before completion of work as per contract except in cases where contracts are foreclosed. 

	3
	No interest is payable being part payment for service provided or to be provided. 
	Interest is payable as per term of mobilisation advance and/or bank guarantee  to be executed to  ensure repayment 

	4
	Amount received towards the value of taxable Service before, during and after the  provision of service. 
	Amount received for mobilisation i.e. to organize initial set of site office, staff camp, labour camps, sewage and water/electric connection, provision of canteen and mess facilities etc. and also to bring materials, equipment etc. to site. 

	4
	Service tax is payable on net value of Bill after deducting advance. 
	Service tax is payable  on gross value of bill but advance is deducted periodically and proportionately as repayment of advance. 

	5
	No specific  guidelines are laid down
	Guidelines are provided by various international institutions and also by PMD of Ministry of Statistics & Programme, Central Vigilance Commission, etc.  


In view of the facts mentioned above, you will appreciate that Mobilization advance repayable periodically after adjusting from the gross receipt but service tax is payable on the gross receipt does not fall under the purview of Section 67 (3) of the Service Tax Rules, 1994.

Consequently, necessary clarification may kindly be issued to the field formation so that the service tax is not demanded on Mobilisation Advance when such advance is received by the Contractors against payment of interest and/or on execution of a bank guarantee.

With regards,
Yours sincerely,
(Siddharth Singh)
Secretary General

Encl: as above. 
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