               28th April 2011

	Mr. M C Thakur
Member (Central Excise) 



Ministry of Finance 

Room No. 154B, 

North Block, 

NEW DELHI - 110 001.
	Mr. Ajay Jain 

Commissioner (Central Excise)

Ministry of Finance 

Room No.159A, 1st floor

North Block, 

NEW DELHI - 110 001.


Sub:  Excise Duty on Ready-Mix Concrete (RMC)

Sir,

We are writing this to you in context of the levy of 1% Excise duty on Ready Mix Concrete (RMC) by Government of India with effect from 1st March, 2011 subject to the condition that the manufacturer does not avail CENVAT credit on inputs and input services used in the manufacture.  
Before we explain our view point, we would like to mention that Construction Federation of India (CFI) is a representative body of the leading engineering construction firms of the country engaged in building dams, power stations, roads etc., and other basic infrastructure projects of national importance.

Though, most of our members have expressed that they have installed the Batching Plants for manufacture of concrete mix for use in the construction work at such site, they have approached CFI to suggest your honour to consider extension of the scope of word ‘site’ meaning to goods falling under Chapter Heading 38 also to avoid any possible denial of exemption under Entry No. 74 of Notification No. 4/2006-C.E. dated 1.3.2006 by the field formation..  

We would like to submit the following details for your kind consideration:   
a) In terms of Notification No. 1/2011-CE dated 1st March 2011, the rate of excise duty @ of 1% is levied on Ready Mix Concrete (RMC) subject to the condition that the manufacturer does not avail CENVAT credit on inputs and input services used in the manufacture.  

b) Prior to 1st March 2011, RMC classifiable under Section 3824 50 10 was subject to Nil duty.  Consequently, the levy of 1% duty is made applicable from 1.3.2011 in the Budget.

c) The classification of RMC has been dealt with by the Board in Circular 368/1/98 dated 6.1.1998.  The Board has clarified that RMC plant consisting of stone crushers, conveyors, vibrator screen to segregate different sizes of stone aggregates and a sand mill to produce sand from stones. A central batching plant is also installed in which all aggregates are weighted, batched by electrical controls and limit switches. Cement from silo is carried to the batching plant by a screw conveyor operated with automatic weighing gauges and water is fed through flow meters after subjecting such water to chemical analysis. The mixture of stone aggregates, sand, cement and water is mixed in a mixer and the shelf life of the mixture so obtained is increased by addition of chemicals.  The mix is loaded on a transit mixer mounted on truck chassis for the purpose of transportation to the site of construction where the same is discharged for use in construction.

The Board has stated that the quality of RMC is somewhat different to site concrete mix and is a material in plastic, wet process state and not a finished product.  It is further clarified that the Indian Standard applicable for RMC is ISI: 4926-1976.

d) With regard to concrete mix, it has been clarified that the said product applies conventional method of concrete production conforming to the ISI Standard 456-1978 which is produced and used at the site of construction.

e) It is further clarified that the concrete mix manufactured at the site of construction whereas RMC by its very nature cannot be manufactured at the site of construction and is brought from the factory of the manufacture for use in construction.

f) Serial No. 74 of General Exemption No. 47, Notification No.4/2006-C.E. dated 1st March 2006 exempts, `Concrete Mix manufactured at the site of construction for use in construction work at such ‘site’, falling under Chapter 38.

g) In the case of Larsen & Toubro Ltd. Vs. Union of India 2006 (198) ELT 177 (Mad.) it was held by the Madras High Court that `Ready Mix Concrete will be eligible for excise duty exemption under erstwhile Notification No. 4/97-CE dated 01.03.1997 only if it is manufactured at site by the promoter or builder for use in relation to its own construction at the site of construction.  Duty shall be leviable on Ready Mix Concrete if it is manufactured in a ready mix unit and supplied to sites of construction, which are different from the site of mixing plant.

h) If RMC is produced with the help of batching plant located at the construction site, then the RMC also merits exemption under Notification No. 4/2006.  This is because RMC is also a concrete mix falling under Chapter 38 and hence would qualify for exemption of excise duty in terms of Serial No. 74 of Notification No. 4 of 2006, based on the principle laid down by the Larger Bench of the Tribunal in Chief Engg. Ramjet Sagar Dam (2006 9198) ELT 503 (t-lb). The larger bench in this case held that expression `CONCRETE MIX’ in the Notification 4/1997 Sl.No.51 would cover ready mix concrete also.   This decision of the Larger Bench has been affirmed by Punjab & Haryana High Court reported at 2007 (217) ELT 345 (P&H) by specifically rejecting the Central Excise department’s contention that ready-mix concrete and concrete mix are two different products. Here reference is also made to the judgment in case of the Larsen & Toubro Ltd. Vs Union of India (2006) (198) ELT (177) (Madras) where it was held by the court that RMC will be exempted only if it is manufactured at site by the promoters or builders for use as the case may be for its own construction work at such site.
In this connection, we may also refer to Hon’ble Supreme Court’s judgment in commissioner of Central Excise, Belapur vs. Simplex Infrastructures Ltd. (civil appeal Nos. 5994-5995 of 2007) wherein para 3 of the judgment, the Supreme Court held as follows :

“As stated above, if RMC is produced at site, then alone the assesse is entitled to exemption under the requisite Notification.  We may state that the word `site’ has not been defined in the Notification though it so defined in the later Circular. We may also state that with the advancement of technology, there could exist batching plants which are mobile (underlined by us for emphasis)

In view of the facts and the judgments of the Courts mentioned above, it is very clear that Ready Mix Concrete if sold to independent contractors or buyers will only attract excise duty and exemption for concrete mix/ready concrete mix shall be available under Sr. No.74 of Notification No.4/2006-C.E. dated 1.3.2006 if manufactured at site for use in the construction work at such site. 
However, to avoid any possible query from the field formation, CFI requests for a clarification that any concrete mix falling under Chapter 38 of CET and covered under Sr. No.74 of Notification No.4/2006-C.E. dated 1.3.2006 is exempt from duty if manufactured at the site of construction for use in construction work at such site. 

In Circular No. 456/22/99-CX dated 18/5/1999, Board has clarified its view in respect of `site’.  The circular states that the word `site’ may not be given a restrictive meaning and shall include all premises made available to the manufacturer of goods falling under Heading No. 68.07 and sub-heading 7308.50 of the Schedule to the Central Excise Tariff Act, 1985 by way of a specific mention in the contract/agreement for such construction work, provided that the goods manufactured at such premises are solely used in the said construction work only.
As mentioned above, Board in the above referred circular dated 18.05.1999 has clarified that the word ‘site’ should not be given a restrictive meaning.  This was based on the representations made by the trade in availing benefits of exemption as the field formations were denying exemption on the grounds that the off road site which is used for manufacture is not the site of construction.  This circular covers goods manufactured at site falling under CET 68.07 and sub-heading 7308.50.  

In view of the fact that Sr. No.74 of the Notification No. 4/2006-C.E. dated 01.03.2006 exempts goods manufactured at site for construction work at such site falling under Chapter 38 and the said Circular date 18.05.1999 covers only Heading 68.07 and sub-heading 7308.50, we suggest that the scope of meaning of the word ‘site’ may kindly be extended to Chapter 38 also by issuing an amendment to the said circular to avoid any possible denial of exemption by the field formations on this ground.  This is in view of the fact that at times Batching Plants will have to be installed away from site on account of various reasons including geographical, environmental, non-availability of space, etc. 

Thanking you, 


Yours sincerely,

(Siddharth Singh)

Secretary General
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