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PRE-BUDGET MEMORANDUM- PROPOSED CHANGES IN TAXES:
1.  DIRECT TAX – INCOME TAX: 

Suggestions have been made in respect of provisions as are applicable under present Income Tax Act, 1961; in absence of Direct Tax code (DTC) yet to receive final shape/form Rules. Suitable changes may be incorporated in DTC on similar lines, once Rules governing DTC are introduced.

	Sr. No.
	Current Provision
	Industry Issue
	Suggestion

	a. 
	Cascading effect of Dividend Distribution Tax (DDT) Section 115 O of the Act.
	Infrastructure development business often requires a multi-tier corporate structure with a holding company at the top which is generally a listed company. The holding company makes investments in various steps down subsidiaries so as to comply with either the guidelines set out by contract awarding agencies like NHAI or the mandates given by the lenders. Presently, dividend liable for dividend distribution tax (DDT) is reduced by an amount of DDT paid/ dividend received from subsidiary which is not subsidiary of any other company. This helps in removing cascading effect of DDT. Step down companies below subsidiaries do not qualify for this deduction thereby continue with cascading effect of DDT. 


	It is suggested that DDT paid dividend received by a company from its subsidiaries be allowed to be reduced while calculating dividend distribution tax without any restriction. Clause (c) to sub section (1A) of section 115-O and proviso thereto be deleted. This suggestion is also in line with the provisions contained in proposed Direct Tax Code. 

Alternatively, deduction under Chapter VI-A may be provided / reinstated as was previously available u/s 80M till A Y 2003-04 to the extent of dividend declared on which DDT is paid.

	b. 
	Minimum Alternate Tax (MAT) Section 115JB of the Act.
	There is mounting pressure on margins in case of construction companies on account of various economic factors. Also all infrastructure development projects have long gestation period. In view of this, current rate of Minimum Alternate Tax (MAT) at 19.93% is felt quite high.


	The rate of Minimum Alternate Tax (MAT) be brought down to its original rate of 7.50%. 

	c. 
	Mandatory requirement of Permanent Account Number (PAN) under section 206AA
	This provision is applicable to persons receiving taxable income including non residents. It is experienced that non residents are reluctant to have PAN in India. The contracts with non residents most of the time are entered into with net of tax clause. Thus, non furnishing of PAN results in additional cost in the hands of Indian companies. 
	It is suggested that non residents be excluded from the provisions of section 206AA. Instead, the resident payer may be asked to furnish the details of all payments to non residents in form 27Q. In case where withholding tax is paid based on Tax Treaty (DTAA), obtaining Tax Residency Certificate should be sufficient compliance vis-à-vis insisting for PAN. 

	d. 
	Tax Deduction at Source under section 194C of the Act
	The provisions of section 194C were introduced in the statute book in the year 1972 so that tax is deducted at source from payments made to contractors and sub contractors. The probable idea behind introduction of such provision was to enhance tax compliance by construction companies which were traditionally operating in an un-organised sector. Deduction of tax at source @ 2% (along with 2% to 4% under state VAT) adversely affects the cash flow. 
	With increasing globalization, today’s construction companies are at par with any other industry when it comes to statutory compliances. Therefore, it is felt that infrastructure / construction company with a paid up capital of Rs. 5 crore and above be excluded from the provisions of tax deduction at source under section 194C (1) & (2) of the Act. Moreover this would also reduce administrative pressure in obtaining/issuing reduced rate tax certificates u/s 197 of the Act as well as other administrative compliance provisions.



	e. 
	Clarification on Taxation of AOP's (Integrated Joint Ventures) 
	It is general practice in the construction sector to enter into joint ventures with other body corporate or overseas companies. These joint ventures are profit / (loss) sharing arrangement, in which profit / (loss) though assessed in the hands of the AOP joint venture, tax is computed at a rate applicable to individual member of the joint venture on his portion of income from joint venture. Share of profit of the member in such AOP is included in its total income under section 61 of the Act, though no tax is payable again by the member on such income as tax is already paid by the joint venture AOP. Similarly, share of loss of the member in such AOP will be included in the total income of the member and such loss is eligible to be set off under section 70 of the Act, against other business income of the member. However, the field formation, is denying this eligible set off to most of the construction companies which devoid of basic principles of taxation of AOP's post 1989. 


	It is suggested that suitable clarificatory amendment may be made not to disallow the assessed loss in view of the express provisions of law. This will go a long way in resolving unnecessary disputes in this regard and will save time and cost of both revenue authorities and tax payers. 

	f. 
	Amendment to section 115JB
	The member’s share in the income of the AOP is taxed separately in the hands of AOP joint venture. Such income when credited to the profit and loss account in the books of corporate member, it is subjected to tax again under section 115JB of the Act. This amounts to taxing the same income twice. 


	It is suggested that definition of book profits under section 115JB be amended to exclude the member’s share in income (including loss) of association of persons. 

	g. 
	MAT on long-term capital gains of Companies

Presently, the long term capital gains arising on transfer of an asset by a Company is exempt from tax under Section 54 EC of the Act if the entire sale proceeds are invested in specified assets within the prescribed time limit. 
	A company exercising this option will however be subjected to tax under Section 115JB of the Act. This goes against the intention of exempting capital gain tax under Section 54EC of the Act.
	To overcome this problem, it is proposed that the following clause may be added in the explanation to Section 115JB: “IX) The amount of capital gains eligible for exemption (under Section 54EC of the Act and subject to the conditions specified in that section).”



	h. 
	Need to introduce carry backward of business losses 
	Presently, unabsorbed business losses are allowed to be carried forward and set off against future business income. However, what is immediately expedient to a loss making business is to grant financial assistance in all respect. Carry backward of losses say up to three financial years will result in tax refunds to business for taxes paid earlier. Such financial assistance by the government in the difficult business cycle will help in revival of such business and business will be able to contribute to the exchequer again. 


	The provision of carry backward of losses is prevalent in most of the western countries and is working effectively. It is suggested that similar provisions be introduced in the Indian Income Tax Act too. 

	i. 
	Amendment to section 72A of the Income Tax Act 
	Section 72A allows carry forward and set off of business losses of the amalgamating company in the hands of amalgamated company subject to certain conditions. The section applies to a company owning “industrial undertaking”. There is an apprehension among the construction industry that its business may not qualify as “industrial undertaking”. This has posed major hurdle for amalgamation and demerger in this sector. 
	In order to overcome this genuine difficulty of amalgamation and demerger in the construction and infrastructure sector, it is suggested that a suitable explanation may be added under section 72A (1) of the Act stating that industrial undertaking shall include construction business. 

Alternatively, the word “industrial undertaking” may be replaced by the word “business unit” in clause (a) of section 72A (1) of the Income Tax Act. 



	j. 
	Suitable amendment for entitlement of additional depreciation u/s 32(ii(a) of the Act.


	Assessee engaged in the business of manufacture or production of article or thing is entitled for additional depreciation u/s 32 (ii(a) of the Act; equal to 20% of cost of plant and machinery acquired on or after 31st March 2005, over and above the normal depreciation. Presently, construction industry is not entitled for this benefit as ‘construction’ is not covered under the definition of manufacture or production of Article or thing. 


	Construction industry is capital intensive industry and should be entitled for this benefit of additional depreciation on new plant and machinery acquired, by amending the definition to include ‘assessee engaged in business of manufacture, construction or production of article or thing’ is entitled for additional depreciation @ 20%. This will put Construction industry on level playing field with other manufacturing industries.



	k. 
	Suitable amendment to allow amortisation of development cost in the hands of developers under PPP / BOT like basis. 


	Under PPP model, infrastructure facility is developed by developer of the project who is not the actual owner of the facility. Developer gets right to operate and maintain the facility for a specific period and at the end of the specified period infrastructure facility is handed over back to the Government or similar authority. It is the view of the industry that cost of development of such infrastructure facility be allowed uniformly over the specified period mentioned in the concession agreement. In fact, similar deduction is available to telecom sector under section 35ABB towards cost of license fees paid upfront by them. The field formations deny the said deduction in the absence of any specific provision to allow such deduction. 


	A new section, similar to section 35ABB, be introduced to allow the amortisation of development cost in the hands of the developer of the infrastructure facility under PPP / BOT model. 

Alternatively Toll charges collected / received to the extent of cost of asset should not be taxed as “income” as it would amount to double taxation.

	l. 
	Special provisions for civil contractors under Section 44AD -
Presently, civil contractors are given the option of paying tax on assumed gross receipts of 8% of the turnover. The scheme is simple and encourages the assessee to pay the due taxes. It also relieves the assessee of keeping various books of account. However, the scheme is applicable to the contractors having annual turnover limit of Rs. 40,00,000/- (u/s 44 AB). 


	The Turnover limit of Rs 40,00,000 is quite low and the same needs to be enhanced. 
	It is suggested that this limit may be increased to Rs. 2,00,00,000/- so as to give benefit of the same to small but important infrastructure sector.



	m. 
	Disallowance under Section 14A of the Act –

Investment by Holding Co in its subsidiaries considered for computing disallowance – Rule 8D.
	· Multi Tier corporate structure generally adopted for infrastructure development sector.

· Major projects to be undertaken by SPVs – a requirement of contract awarding agencies        (e.g. NHAI)

· SPVs engaged in infrastructure sector generally have long gestation period

· No income is earned by Holding Co from SPVs during gestation period.

· Disallowance under Section 14A of the Act made even though no exempt income is earned by the Holding Co from investment in SPVs.


	Investment by Holding Co in group companies / subsidiaries through which it executes projects should be excluded while computing average investments’ – Rule 8D. 

Alternatively, disallowance may be made only against investments which have actually earned exempt income during relevant year & wherein nexus is established towards borrowed funds. 

	n. 
	Rationalize the Capital Gains Tax treatment for SPVs –

If any capital asset is sold or transferred, the profits arising out of such sales are taxable as capital gains in the year in which the transfer takes place.


	Execution of infrastructure projects is mandatorily carried out through separate ‘Special Purpose Vehicle’ companies, as required under the respective License Agreement / Concession Agreements. These SPV companies are generally unlisted companies and capital gains exemptions provided to listed companies (under section 10(38) of the Income Tax Act), are not available to them. 


	The formation of SPVs in the form of a Company is requirement of most of the Concession Agreements for Infrastructure Projects. Therefore all incomes arising out to the SPVs (Business Income) or its investors (Dividend / Capital Gains) needs to be exempted. 

Already Business incomes of the SPVs are exempted u/s 80IA. Previously, u/s 10(23G) incomes arising from investments / loans given to Eligible Infra projects were exempted to Financial Institutions. The same needs to be revived and covered for other investors also, with certain conditions of holding period of investments and registration of the projects with CBDT.



	o. 
	Interest Payment to Foreign Lenders without Liability of Withholding Tax under Section 10(15) (IV) (f) 


	The infrastructure and construction industry needs huge amount of investment. The liberal external commercial borrowing policies of RBI, has opened opportunities to Indian infrastructure and construction companies to borrow from overseas. Interest payable on such borrowing is liable to tax in India in the hands of foreign lenders. Generally, the cost of Indian income tax is borne by Indian company. This adds to the borrowing cost.


	The interest payable by Indian infrastructure / construction companies be exempted from Indian income tax under section 10(15) of the Act. The amendment if made will help Indian infrastructure / construction companies to reduce its borrowing cost which in turn will result in overall project cost. 



	p. 
	Reconsidering withdrawal of deduction under section 80-IA (4) of the

Income Tax Act, 1961 to the Developers with retrospective effect.
	Vide amendment to section            80-IA (4) by the Finance Act, 2007, the works contractors were made retrospectively ineligible for this deduction as they did not have a financial commitment in the development of the infrastructure facility. Even the tax tribunals interpreting the retrospective amendment have understood the

2007 amendment to this effect and have held that such amendment does not apply to contractors/ developers but only to sub contractors.

The Finance Bill, 2009 has retrospectively further amended the section 80-IA(4) of the Income Tax Act 1961 to make even the Developers who have entered into a “works contract” with Government / Government authority ineligible for deduction. Retrospective modification of this section shall also adversely impact the net worth of Infrastructure companies, their credit ratings and ability to borrow; resulting in increased cost and / or slowdown of infrastructure development as a whole. The benefits under section 80-IA was meant for and applicable to only domestic enterprises so as to encourage them undertake infrastructure development works and enabling them to compete with giant international companies. Removal of this benefit will only impact domestic companies making way for larger international players to be at a competitive advantage.


	Considering the economic and the Infrastructure scenario, suggest reinstatement of the existing provisions of section  80-IA (4) extending the benefit to the entire construction sector on the principles of equity.

	q. 
	DTC Bill does not have clarity about whether infrastructure facility such as Road, Ports. Power will have Profit linked incentive or investment linked incentive for projects commissioned before 31st March’2012 but completed with in 31st March’2014. 


	Grand fathering provision under DTC should be extended to Road, Port and Power for projects commissioned before 31st March’ 2012 but completed with in 31st March’2014. 


	Similar to SEZ, Road Ports and Power are also infrastructure facility critical to the development of the Nation Hence   incentives similar to SEZ should be extended to other Infrastructure Facilities.

	r. 
	‘New’ infrastructure facility Concern
 Currently under Section 80- IA, 10 year tax holiday is available to enterprise developing ‘new’ infrastructure facility. 
	Currently, tax holiday is available to substantial renovation and modernization of power transmission or distribution lines  Road widening projects are in essence a ‘new’ facility as it involves

-Construction of additional 2-4 lanes

-Existing lanes are usually resurfaced. However, clarification essential to avoid disputes especially at field officer level. Funds get blocked in unnecessary litigation.


	Under new DTC, the word ‘new’ is not mentioned but it is important to clarify that resurfacing/strengthening existing lanes tantamount to developing infrastructure facility   Section 80-IA should be amended in Budget 2012 to clarify that ‘road widening’ projects are ‘new’ infrastructure facility. Alternatively, CBDT can issue a clarificatory Circular on the same.


2.   INDIRECT TAX: 

A.  CENTRAL EXCISE :
	Current Provision
	Industry Issue
	Suggestion

	a. 
	Duty Exemption to goods supplied for setting up of Nuclear Power Projects :
Goods supplied for setting up of Nuclear Power Projects are eligible for refund of excise duty as Deemed Export benefits.

No notification providing exemption to excise duty is in place.
	The projects are of national importance in view of growing demand for power in the country.

Cumbersome procedure has to be followed for availing deemed export benefits, resulting in blockage of funds which adds to cost of the project. 
	All excisable goods supplied for setting up of Nuclear Power project should be exempted from payment of excise duty by way of a notification. 

For instance, Similar exemption is already in place when projects are funded by UN agencies under Notification No.108/95-C.E. dated 28.8.1995.    

 

	b. 
	Levy of Excise Duty on  Ready Mix concrete:

	1% Excise Duty has been imposed on RMC w.e.f. 01.03.2011 is having the major impact on construction activities.  The manufacturers of RMC will have to pay ED @ 1%, if they are denied Cenvat benefits and will have cost implication of 1% on the value of RMC used in the execution of projects.   Presently concrete mix made at site for use in such site is exempt from payment of ED.   But the same activity carried out away from site exclusively for a project may be disputed by the field formation. 
	Clarification may be issued stating that the expression ‘site’ may not be given restrictive meaning and shall include any premises made available to the manufacturer away from the site provided that the concrete mix so manufactured  is exclusively used in the  construction work of that site only.

	c. 
	Excise Duty Exemption  on  DEEMED EXPORT PROJECTS:

	While para 8.3 ( c) under Chapter 8 to Foreign Trade Policy 2009-14 accords exemption from terminal excise duty for goods supplied under ICB tender conditions, yet in the absence of a follow-up legislation under Central Excise Act 1944, the proposed scheme of benefit have been rendered unworkable since the  excise authorities are not armed to consider the benefit. This requires a suitable follow-up legislation conforming to the above.
	To make the scheme workable, suggest the conditions prescribed vide 19 to Sl. No. 91 of Notification 6/2006 – Central Excise dt.  1/3/2006 be modified by deleting the condition No. 19 (which states that if such goods have been exempted from customs duty under First Schedule to CTA 1985).


	d. 
	EXCISE DUTY EXEMPTION - NON MEGA POWER PROJECTS:

	Benefit under para 8.3 (c )  under chapter 8 to FTP may further be extended  to non-mega power projects  also, in line with the country’s focus on boost to the power sector since any increase in power cost is a burden on the industry and finally the common man and not restricted to mega power projects only.
	Suggest to accord exemption from payment of Excise duty similar to one where exemption to goods supplied to mega power project have been accorded vide notification No. 12/2010 –CE dated 27.02.2010 (entry 91B) with a condition that the power supply is tied up through tariff-based competitive bidding.


B. 
SERVICE TAX : 

	1. Extension of Service Tax exemption to Power Sector Projects :

	Current Provision
	Industry Issue
	Suggestion

	Development of infrastructure projects like roads, railways, airport, transport terminals, bridges, tunnels, dams are excluded from the definition of “Commercial or Industrial construction”    
	Development of infrastructure for Power generation, transmission and distribution projects are not eligible for such exemption.  
	Service Tax exemption should be extended to development of infrastructure power generation, transmission and distribution projects including its operation, management, maintenance, repair & renovation, which would also reduce the cost of power generation, as power producers are not entitled to credit of taxes paid on procurements. 


	2. Valuation of free supply of materials under Works Contract 

	(Composite Scheme for payment of Service Tax) Amendment Rules, 2009

	Current Provision
	Industry Issue
	Suggestion

	Under the above amendment, all goods used in or in relation to the execution of the works contract, whether supplied under any other contract for a consideration or otherwise shall be included in the taxable value for payment of Service Tax under Works Contract (Composition Scheme for payment of Service     Tax) Amendment Rules, 2009. 
	Equipment/Appliances for installation in the project are supplied by the owner without consideration.

Such equipment/ Appliances are not part of the contract between the project owner and the contractor.
	The Rule is required to be amended to clarify that in case of projects owned by Government bodies / Government undertakings and other projects of national importance, the value of equipments / goods supplied under a separate contract  free of cost should not be   included in the taxable  value for payment of service tax by the contractor under the Composition Scheme.


	3. REFUND OF SERVICE TAX COLLECTED PRIOR TO INTRODUCTION OF WORKS CONTRACT SERVICES 


	Current Provision
	Industry Issue
	Suggestion

	The insertion of “works contract” vide clause (zzzza) to sub Sec.105 to Sec 65 of Finance Act 1994, effective from 1/6/2007 removes very serious ambiguity in administration of tax.  In other words, despite the nature of service to be works contract, tax have been imposed and collected way back from 7/7/1997 and subsequently under civil construction / erection installation & commissioning from 10/9/2004. It establishes that the collection of tax up to 31/5/2007 is not in conformity with the legal position. 

	Under the above circumstances it is improper to deny refund of tax so collected without the authority of law, just because no suitable provision or mechanism prescribed under Finance Act 1994. Though Rule 7B of Service Tax Rules 1994 as inserted w.e.f 1/3/2007, it does not approve remedy for situation prior to the effective date and places such service providers to financially adverse position. It is suggested that the effective date be made retrospective.
	Incorporation of suitable provision or issue of a trade circular to allow refund/adjustment of service tax paid on turnkey projects prior to 1.6.2007.


	4. SERVICE TAX (Provisional Attachment of Property) Rules, 2008:


	Current Provision
	Industry Issue
	Suggestion

	
Notification No. 15/2008 dt. 1/3/2008 and 30/2008 dt. 1/7/2008, have acquiring delegated power to  publish name of alleged person having not paid tax as mentioned in sub-rule (a) and (b) of Rule 3 and to effect provisional attachment of property for alleged reason. 
	Such a delegated power in the hands of authority is unwarranted and goes counter to the cannon of adjudication system. It will be open to misuse and indulge in high handed manner or even enable to secure payment which may not be legally due as means of duress. Both the notification, apart from their inbuilt shortcomings of legal approval, would be potential contributors to increasing corruption & harassment and thus not in the larger interest of all stake holders.
	 
It is suggested that both the notifications be withdrawn since existing legal scheme is fully supportive to meet any such eventuality apprehended by the law makers in support of formulating above said notification.


	5. Exemption to Service Tax when service is exported to Nepal / Bhutan 

	Current Provision
	Industry Issue
	Suggestion

	NotificationNo.45/ 2001-C.E. dated 26.6.2001 exempts excisable goods from payment of excise duty when goods are exported under bond to Nepal/ Bhutan for projects financed by UN Agencies, Asian Developments Bank etc. 

Similar notification exempting export of services to these nations for projects financed by the UN Agencies, Asian Development Bank etc. does not exist.  
	Absence of exemption in case of export of services to Nepal/Bhutan for projects financed by UN Agencies, Asian Development Bank etc.  

There needs to be clarity on availability of exemption if such projects are funded by UN Agencies, Asian Development Bank etc.   
	Similar Notification may please be issued exempting service tax on export of services to  Nepal/Bhutan or any other country in freely convertible foreign exchange or in Indian Rupees. 

 


	6. Levy of Interest if Cenvat credit is wrongly availed even if not utilized. 

	Current Provision
	Industry Issue
	Suggestion

	Rule 14 of the Cenvat Credit Rules 2004 covers Cenvat credit wrongly taken or erroneously refunded. Subsequently 

CBEC has issued a Circular No. 942/03/2011-CX dated March 14, 2011 to clarify that interest would be recoverable under Rule 14, when credit has been wrongly taken even it has not been utilized. 


	Rule 14 and the circular overlook the principle that interest is compensatory in character and accordingly its applicability should not be invoked in a situation of a mere incorrect availment of credit. 


	It appears that 
Rule 14 carries some drafting error and hence needs amendment. The beginning sentence states “where the Cenvat credit has been taken or utilised……..recoveries.”  needs to be modified to read as “where the Cenvat credit has been taken and utilized” 


	7. NO SERVICE TAX IF SERVICES PROVIDED BY SEZ UNIT TO DTA UNIT OF  SAME LEGAL ENTITY:

	Current Provision
	Industry Issue
	Suggestion

	CBEC vide circular no. 105/8/2008 bearing reference F. No. 137/168/2008-CX.4  16-09-2008 had clarified that when a SEZ unit provides taxable service to a DTA unit, service tax shall be applicable as per the provisions of the Finance Act, 1994. As per the Finance Act, taxable service has been defined as a service provided by any person to any other person. 

	If a SEZ unit provides services to a DTA unit, where both the units are part of the same legal entity, service tax is not applicable in respect of such transaction, since the services are not provided to any other person and the same are treated as service to self.
	Suitable clarification may be issued by inserting an appropriate definition of the term ‘Person’ in the Finance Act and to the effect that ‘no service tax shall be applicable in respect of services provided by a SEZ unit to a DTA unit of the same legal entity.


	8.  Point of Taxation Rules, 2011 (POTR) :

	a) ‘Continuous supply of service’ - Discharge of Service Tax on payment receipt basis :

	Current Provision
	Industry Issue
	Suggestion

	The Service Tax Rules, 1994 require that invoice should be issued within a period of 14 days from the completion of the taxable service. The invoice needs to indicate inter alia the value of service so completed.

Circular F. No. 354/93/2011-TRU dated 18th July 2011 has clarified that the test for the determination whether a service has been completed would be the completion of all the related activities that place the service provider in a situation to be able to issue an invoice.


	There are situations where it is not possible to issue the invoice within 14 days of completion of service and completion of service has been clarified to include inter-alia completion of all other auxiliary activities like measurement, quality testing, etc. that enable the service provider to be in a position to issue the invoice

If that be the case, then certification will in  most cases(except where joint measurements are undertaken)  always be an event after submission of invoice whereas  the said circular speaks about completion of auxiliary activities such as measurement, quality testing, etc. prior to issue of R/A Bills. Therefore whether or not the circular contemplates ‘certification of bills by the client’ which is always post issue of R/A Bills is not clear and may lead to unnecessary dispute with the field formation.  
	1. To restore the earlier provision of payment of service tax on receipt basis.

2. Alternatively clarification may be provided so as to link Point of Taxation to “Certified Bill” / Approved bill by client.

 

	
	
	


	b) Completion of milestone :

	Current Provision
	Industry Issue
	Suggestion

	In case of ‘Continuous Supply of Services’ terms of payment mentioned in the contract is to be treated as completion of service
	Completion of milestones mentioned in the contract are invariably subject to delay on account of numerous reasons like untimely handing over of project site, non- completion of Government formalities, environmental and local issues, modification to original design etc, as a result of which milestones cannot be adhered to. In such events, payments will not be made by the client, in accordance with payment clause of the contract, for above reasons, which will mean that the service provider will have to discharge service tax liability in advance (even when the payment is not realized from the client). This will adversely affect cash flow of the service provider, which will further affect completion of project.
	In case of Continuous Supply of Services, payment of service tax based on milestones should be deleted.

	
	
	


	c) Reversal of service tax paid on bad debts :

	Current Provision
	Industry Issue
	Suggestion

	As per the POT Rules, Service Tax is required to be paid on Accrual Basis. Similarly, Cenvat Credit is allowed on accrual basis subject to the condition that payment is made to service provider within 3 months of receipt of invoice. No adjustment of Service Tax paid on amount which is subsequently not received (Bad Debts) is allowed to Service Provider.


	Services being intangible in nature, there are always possibilities of BAD Debts. There is a provision that Service Receiver has to reverse the cenvat credit in the event of non-payment to Service Provider within three months of receipt of invoice. On the other hand, benefit of service tax element reversed by Service Receiver is not available to Service Provider by way of adjustment in its output tax liability.
	Benefit of adjustment of Service Tax element reversed by Service Receiver should be allowed to Service Provider. In other words, the service tax discharged on the amount of bad debts, should be allowed to be adjusted/reversed. 

	
	
	


	9. Exemption of service tax on Exempted services provided by sub-contractors.

	Current Provision
	Industry Issue
	Suggestion

	Service Tax is exempt on executing /providing main activity/service but services being provided by Vendor to main contractor are chargeable to Service Tax.
	Main activity of providing services has been exempted by the Government to reduce the cost of the project. This purpose stands defeated in case tax is imposed on services being received by person providing exempted services
	A Clarification may be provided that if main activity of providing service is exempt from service tax then services received for providing the exempt service should also be exempt from payment of service tax.




	10. Clarification of exemption of service tax for construction of Metro / Mono railways.

	Current Provision
	Industry Issue
	Suggestion

	Section 65(105) (zzzza) defines `works contract service’ but exempts construction of roads, airports, railways, transport terminals, bridges, tunnels and dams.

Similarly  Section 65(25b) defines `commercial or industrial construction service’ but definition `does not include such services provided in respect of roads, airports, railways, transport terminals, bridges, tunnels and dams’.
	Field formations are taking a myopic view by interpreting that exemption from service tax for construction of `railways’ is restricted to services provided to `Indian Railways’. 

 Due to this narrow interpretation industry has been facing numerous controversies, disputes and litigations. 
	Exemption from service tax under Section 65(105)(zzzza) and Section 65(29b) for construction of railways is a very wide exemption and cannot be restricted to only contracts awarded by Indian Railways.

Industry requests that TRU issues a clarification that construction of railways includes construction of Metro / Mono Railways.

This clarification should have retrospective effect from the date of introduction of the relevant service category viz “commercial and industrial construction service” and “works contract:


	11. Clarification on non-applicability of Service Tax on “Mobilization Advance :

	Current Provision
	Industry Issue
	Suggestion

	Project Owners of Infrastructure Development Projects generally offer 10% of the Project Value as Mobilization Advance to enable the Contractor to mobilize movement of equipment, materials, power/water connections, staff quarters, canteen etc. The advance is released by the Project Owner on execution of Bank Guarantee and subject to payment of Interest. The advance is also repaid periodically and proportionately to the project owner before completion of the project as loan by the Service Provider.  On the other hand liability of service tax is discharged on the paid on the gross value of the bill amount as and when bill is raised. . .      
	The field formation construes that the mobilization advance is an advance towards provision of taxable service and demand service tax on receipt of such advance. This is incorrect because acceptance of such advance is at the option of the contractor who has to execute bank guarantee and pay interest on such amount which is used for movement of equipment, material and preliminary set up such as water/power connections, staff quarters, canteen etc. before commencing work.  Further the advance is repayable and hence mobilization advance amounts to loan.    
	Mobilization Advance is not an advance payment towards provision of taxable service and hence clarification may be issued that no Service Tax is payable against Mobilization advance. 


	12. Non- applicability of Service Tax on shared services between two or more companies of same group. 

	Current Provision
	Industry Issue
	Suggestion

	Service Tax is demanded on services even if provided within the group and also when service is provided by the holding company to subsidiary and vice-versa. 

	 If the service tax is imposed at each level within the group of industries it would severely hit the convenience of business which would ultimately hamper the growth of the industry. Many companies under the group are created only for the purposes of business convenience such as separate company for each category of business. If an entrepreneur promotes different companies under the same group for different types of business it is very difficult to track the strict demarcation of services exchanged between the two companies under the same group and not practically possible to identify the category of service exchanged between the group units.
	Service Tax on any taxable services rendered by a Holding Company to its own subsidiary company or vice-versa should be exempted from service tax. Similarly, service tax on the shared services among the companies under the same group should also be exempted from Service Tax levy. Hence, the service tax levy should be limited to services provided to an outsider and not within the group companies.


	13. Service Tax on management, maintenance or repair of roads under ‘Management,

Maintenance or Repair Service’ for the period prior to 27 July 2009


	Current Provision
	Industry Issue
	Suggestion


	While services provided in respect of roads has been specifically excluded from the definition/ scope of ‘Commercial or Industrial Construction Service’ and ‘Works Contract Service’ from the date of their introduction (i.e. with effect from 10 September 2004 and 1 June 2007 respectively), the same were excluded from ‘Management Maintenance of Repair Service’ on 27 July 2009 vide Notification no. 24/2009-ST subsequent to the date of introduction of the said category i.e. 16 June 2005.

In light of the above background, doubt has arisen as regards applicability of Service tax on management, maintenance or repair services of roads for the period 16 June 2005 till 27 July 2009


	Management, maintenance or repair services of roads are in a way only incidental to the main activity of construction of road services. When the construction activity of road is specifically exempted, the incidental maintenance or repair services should not be made liable to Service tax. Such services rendered alone or incidental to main activity are in nature of general welfare of public which leads towards a developed and progressive economy. 


	It is requested that CBEC should issue a suitable Clarification/ Notification providing exemption to the Service tax on such services also during the period 16 June 2005 till 27 July 2009. 



C.CENVAT CREDIT RULES, 2004

	1. Input Credit to Service Providers when service provided to Projects under International Competitive Bidding (ICB) :



	Current Provision
	Industry Issue
	Suggestion

	Currently under Rule 6 (6) of CENVAT Credit Rules, 2004, when the excisable goods are removed without payment of duty and are supplied to a project against International competitive Bidding, the provisions of sub-rules (1) (2) (3) & (4) i.e. restriction on availment of CENVAT Credit on inputs/capital goods shall not be applicable.   
	Non-availability of CENVAT Credit to capital goods/input services to providers of output services to Projects under International Competitive Bidding increases the cost of the projects.


	Similar relaxation under CENVAT Credit Rules, 2004 be extended to service providers to:
 a) International Competitive Bidding. 
                       or 
(b) to a power project from which power supply has been tied up through tariff based competitive bidding or (c) to a power projects awarded to a developer through tariff based competitive bidding.  

	
	
	


	2. CENVAT CREDIT – Condition of Physical Receipt of inputs or Capital goods in Service Provider’s premises. 

	Current Provision
	Industry Issue
	Suggestion

	As per Rule 4 (1) and (2) of the CCR’2004, Cenvat credit of duty in respect of inputs or capital goods is available when such input or capital goods are physically received in the  premises of the output service provider. 

	Unlike the manufacture, service provider is also required to provide services such as works contract service, commercial or industrial construction service, erection, commissioning or installation service, maintenance or repair service in the customer ‘s premises. It is also important to note that certain input or capital goods are also required to be obtained to provide such services. The service provider in such situation is forced to receive input or capital goods to his premises to avail the cenvat credit of duty paid on such input or capital goods. Subsequently the inputs or capital goods are removed from his premises to the customer premises for providing output services. The condition to receive the input or capital goods to the premises of the output service provider is impractical and results in additional logistic cost as well as loss of productive time in movement of input or capital goods.

	 It is hereby suggested that the condition of physical receipt of inputs or capital goods to the premises of output service provider for the purpose of availing the cenvat credit of duty in respect of such inputs or capital goods, may be relaxed for the service providers. To avoid the misuse of such relaxation, a Declaration/ Bond may be prescribed to be obtained from service providers.




	3. CENVAT Credit to be allowed to capital goods capable of being used in both Taxable and Non-Taxable Services :

	Current Provision
	Industry Issue
	Suggestion

	Rule 6 (4) of the Cenvat  Credit Rules 2004 states that no Cenvat credit shall be allowed on Capital Goods which are used exclusively used in the manufacture of exempted goods or in providing exempted services……made in a financial year. 


	It is observed that the Field formation interprets the provision as Cenvat credit can be availed and utilized only on Capital goods which are used in taxable services but not on those capital goods which are used in exempted services but are capable of being used in taxable services during its economic lifetime. 


	In construction industry which is Capital intensive in nature, the Capital goods are frequently moved from Taxable to Exempted services and vice versa. Therefore Service providers in this industry are eligible to avail Cenvat credit on all Capital goods used in both, Taxable as well as Exempted services. However the utilization of Cenvat Credit availed on exempted services will be allowed when Capital Goods move from exempted services to Taxable services. Clarification to this effect may be issued to avoid any dispute. 



	4. Restoration of Exemption under Rule 6 (5) – Specified Services 

	Current Provision
	Industry Issue
	Suggestion

	Rule 6(5) of Cenvat Credit Rules provided that in case of specified services, full Cenvat credit of input service would be available even if these services are partly used in Taxable services.  However effective 1st March, 2011, this rule has been deleted as a result of which the exemption is no more available.


	Most of the common services like Banking services, Consulting Engineer services, Insurance etc are incurred centrally and the expenditure on such services cannot be appropriated site –wise or project wise. Due to this withdrawal of Rule 6 (5), there is substantial adverse impact on the industry. 
	Rule 6 (5) should be restored.


	5. Cenvat Credit allowance in respect of Procurement of Goods from domestic vendors against Served from India Scheme (SFIS) Scrips.

	Current Provision
	Industry Issue
	Suggestion

	FTP stipulates that eligible service providers shall to entitled to duty credit scrip equivalent to 10% of free foreign exchange earned during the current financial year which may be utilized either for the payment of customs duty on the imported goods or for the payment of excise duty on the goods procured from domestic sources.
	An anomaly is created in the Cenvat Credit rules, 2004 (Cenvat Rules) which is adversely affecting/invalidating the benefits of SFIS granted by the FTP while procuring goods domestically without payment of excise duty. 

As per Rule 2(d) of Cenvat Rules ‘Exempted Goods’ means excisable goods, which were either wholly exempted from payment of duty of excise leviable thereon or chargeable to ‘nil’ rate of duty. 

In a nutshell, the crux of Rule 6(1), 6(2) and 6(3) of Cenvat Rules is that if manufacture opting not to maintain separate accounts of inputs used for both dutiable and exempted goods then manufacturer either has to pay @5% of the value of exempted goods or to reverse the credit as per the formula prescribed in rule 6(3A).

In the light of foregoing provisions of Cenvat Rules, goods procured from a domestic vendor by using SFIS scrip are considered to be ‘exempted goods’. Consequently, the vendors are required to pay 5% excise duty at the time of clearance of goods. 


	Cenvat Credit provisions may be amended suitably to rectify the anomaly discussed to carry out the objective of the SFIS Scheme in the letter and spirit.


D. 
Customs Duty:

	1. Temporary import of Construction Equipments :

	Current Provision
	Industry Issue
	Suggestion

	Vide Notification No.27/2002-Cus. dated 01.03.2002 benefit of concessional duty is available if construction equipments imported on temporary basis for executing the project are re-exported within 18 months. 

Importers are required to pay full customs duty where the period of use in India exceeds 18 months.   
	 Completion of infrastructure projects including Power Generation Projects takes at least 3 to 5 years.    
	Necessary amendment to the existing notification is required to extend/relax re-export period to 5 years in case of equipments used in infrastructure projects.  


	2. Amendment to Condition No. 40 of Customs Notification No. 21/2002-Cus. Dated 01.03.2002

	Current Provision
	Industry Issue
	Suggestion

	a. Exemption from customs duty is allowed to contractors/sub-contractors for construction of road on behalf of / by  Ministry of Surface Transport,  National Highway Authority of India, Public Works Department of a State Government or by a road construction corporation under the control of the Government of a State or Union Territory under sub-serial No.(ii) or (iii) specified in Condition No.40 

b. In case of BOT project : As per Condition No.40 (iii) of  Custom Notification No. 21/2002, “name of subcontractor should be in the concession Agreement to avail custom duty exemption for the project”. Generally Sub Contractor is finalized only after awarding of contact to the concessionaire. Hence it is unlikely that name of subcontractor   will appear in the concession agreement. As a result even if sub contractor satisfy all other conditions of the notification still not able to avail custom exemption because contactor has not been named as a subcontractor. 


	In practice the State Governments empower Metropolitan Development Authorities to administrate and execute and enter into a contract for infrastructure project.

Imports made against contracts issued by such Metropolitan 
Development authorities have been disputed by the field formation. 

Suitable Amendment in the Notification should be made to enable the sub contactor to avail  custom duty exemption
	Request to add Metropolitan Development Authority under sub-serial No.(ii) and (iii) specified in Condition No.40 covering the condition for import of goods specified in List 18 read with Sr. No.230 of Notification No. 21/2002- Cus. dated 01.03.2002. 

Import is for the project which satisfies the condition of Custom Notification. Hence whether import is by concessionaire or sub contractor should not be the basis for custom duty exemption. 




	3. Exemption to Customs duty on Cross Border leasing / hiring of equipment

	Current Provision
	Industry Issue
	Suggestion

	Cross Border leasing/hiring of equipment is allowed subject to payment of import duty. Lessee does not own the equipment during use. Construction Sector invariably needs to utilize such equipment. Apart from import duty, lessee has to pay income tax of 10% withholding and in addition hiring charges attract 10.30% Service Tax.  
	Importers are required to pay customs duty in full rate.  On re-export of the equipment, the duty is refunded as drawback under Section 74 of the Customs Act, 1962. If the period exceeds 18 months no duty is refundable as drawback.   
	Necessary notification may be issued allowing import of such equipment on lease / hire duty free in view of the fact that such transaction is subject to payment of service tax and income tax. 


	4. Duty free import of Contractors’ Plant & Machinery

	Current Provision
	Industry Issue
	Suggestion

	Under Project Import, contractor’s equipments  required for initial setting up of specified projects are not considered to be eligible for duty exemption.


	At present, 21 items are exempted from payment of Customs Duty if imported for road projects. However all   equipments including spares required for infrastructure projects are attracting Customs Duty.  
	All Contractors equipments including spares required for infrastructure projects should be exempt from   Customs Duty, so as to make the project viable and 


E. 
Central Sales Tax Act (CST):
	Sr. No.
	Current Provision
	Industry Issue
	Suggestion

	1
	STOCK TRANSFER – ISSUANCE OF FORM F:
Sec. 6A as amended by Act 20 of 2002 w.e.f 11/5/2002 is very wide in its scope of operation specific to the content of project execution activities and merits either a specification or modulation of its scope. 

	Project execution regularly requires mobilization of plant machineries, construction and equipment / tools, scaffoldings and other enabling goods. Alternatively a contractor for execution of work is required to mobilize in massive manner goods which are not meant for deemed sales and mobility of such goods have to be in multiplicity. Under circumstance compliance with Sec. 6A is a serious administrative burden and any inadvertent short-comings may render the contractors vulnerable for any adverse implication.
	I
An Explanation be appended to Sec. 6A  exempting such goods from the purview of declaration or prescribing a self-declaration to the effect that the  Plant & machinery under movement is not for sale and be brought back or taken back by the dealer- contractor.

 

As the movement of P&M and other scaffolding material will be frequent from one project site to other project site, the suggestion is to remove the work burden of both the assessee and the Department.

	2
	FILING OF “C” FORMS ON QUARTERLY BASIS. 
	Trade & industry continues to face hardship with respect to the prescribed scheme for providing of C-Form i.e., filing on quarterly basis.  It is high time a serious thought is bestowed to alleviate the problem. The following suggestions may be taken into account for consideration. 


	Altogether the mechanism of providing C-Forms vide Sec. 8(4) read with Rule 12 of CST (R&T) Rules 1957 may be substituted with any of the alternate to the following –
1. Instead of C-form the registered buyers may provide a copy of their attested registration certificate under CST Act 1956, either on yearly on every quarterly basis, 
2. The registration reference under CST Act of the buyer may be tagged with the TIN reference prescribed under State VAT Act and presently have found acceptance of every one, and  
3. Taking note of overall hardship of Trade & Industry the amendment to Rule 12 of CST (R &T ) Rule 1957 vide GSR 588 (E) Dt. 16/9/2005 may be deleted and thus the earlier position resorted. 
To reinforce the existing void position in effective administration of Sec. 8(4) of CST Act read with Rule 12 CST ( R&T) Rules, the buying dealer having concessional benefit shall be brought under statutory mandate to provide C-form within the prescribed period to the seller and thus make the procedure bilateral. 

This will reduce the major administrative time consuming work of dealer as well assessing officer and avoidance of paper work.   Avoidance of litigation relating non-filing of “C” forms.

	3
	CONCESSIONAL TAX BENEFIT – PLANT & MACHINERY FOR CONSTRUCTION INDUSTRY.
Sec. 8 (3) (b) of CST Act 1956 does not provide for the concessional benefit of inter-State purchases of capital / consumable goods / Spares, by contractors to be used in the execution of works contract. 
	There is a genuine need to expand the scope of above provision, taking into account the changed pattern of contract execution on high-tech basis, extend market mechanism to manufacturer of construction machinery equipment and to help infrastructure projects. 


	CST Act to be amended to provide the concessional rate of CST benefit for purchase of Plant & Machinery for dealers engaged in construction activities. That is to keep the construction industry on par with the manufacturing industry.  This will reduce the cost of all the infrastructure projects as the P&M can be procured with the concessional rate of CST @ 2% instead of local VAT rate say,  14.5% CST.

	4
	SEZ – EXTENSION OF FORM I BENEFIT TO SUB-VENDORS

	Presently SEZ developer/unit is in a position to purchase goods on Inter-State basis at nil CST against issue of Form I.    Form I benefit may be extended to contractors/sub-contractors & vendors/ sub-vendors too so as to keep the project cost under control since taxes cannot be exported.   

 
	A working mechanism may be ensured based on certification from the Development Commissioner that such purchases are in relation to the approved SEZ project. 

CST Act to be amended suitably to accord the above benefit or GOI issue suitable clarification allowing the issue SEZ developer/ unit to issue Form I, in favour of vendors of contractors or sub-vendors for achieving object of SEZ exemption to be in line with SEZ Act/ Rules. As per SEZ Act provides for exemption from all taxes & duties.  But CST Act provides for exemption for sale effected by a dealer to SEZ and not for the sub-vendors/sub-suppliers and hence the cost impact.  The amendment will achieve the object of SEZ Act.


3. 
PROPOSED GST:

	Sr.

No.
	Issues
	Suggestion
	Justification

	1. 
	Inter-state Movement of Construction Equipment: 

Currently movement of contractor’s equipments is not taxed against declaration of Form ‘F’. 
	The definition of sale should exclude these kinds of   movement.  A proper mechanism to be developed after discussion with industry representative in absence of declaration in Form F  


	Existing benefit should be extended. 

	2. 
	Royalty Payments: 

Lease Premium paid to Mining Department and Royalty paid on aggregates, sand, soil 
	These should be covered under State GST. 
	These payments are part and parcel of construction services. Keeping them outside GST will be against the principle of Input Tax Credit across the goods and services. 



	3. 
	Projects in J&K:

Currently, projects executed in the State of Jammu & Kashmir are outside service tax net.

 
	The Central GST should be extended to the State of Jammu & Kashmir. 
	This will bring uniformity in taxation policy across the country. 

	4. 
	Projects excluded from Service Tax:

Certain infrastructure projects like dams, bridges, tunnels, railways, air port, port, etc. and projects awarded by Government / Local authorities which are non commercial in nature are exempted. 
	Central and State GST be extended to all projects including infrastructure projects and Government contracts. 
	This is in line with Government’s policy that there should be minimum tax exemptions.                This will also help works contractor to remain as pass through entity with respect to GST. In reality no projects are exempt even today as non availability of ITC gets loaded in the contract price. It adds to administrative burden during assessment. 



	5. 
	TDS under VAT Act 

TDS provisions under local VAT Act for works contractors
	Provisions regarding  recovery of tax at  source must  be removed under State GST Act 
	Presently works contractor are eligible for input tax credit that will be continued in GST whereas under such circumstances TDS @ 2% to 4% on gross contract value poses working capital issue. 

Conclusively, there should be no TDS provision.   


	6. 
	Maintenance of Records:

Furnishing of Purchase and Sales Registers. 
	As done under the income tax act with respect to credit of tax deducted at source, a provision for furnishing monthly return of purchases and sales showing GST paid or collected as the case may be. This should be through   electronic mode only. 


	This will obviate the need of keeping the voluminous records by the tax payers for claiming input tax credit. The credit should be available electronically as is done under Income Tax Act.  


	7. 
	Taxation of Joint Venture Project:


	Except the State of AP all other States mandate   registration of consortiums though it has no tax liability as purchase and sales are affected by individual consortium members.


	Consortium formed under work sharing pattern be exempted from registration under the state and central GST provided the individual members of the consortium are registered and discharge the tax liability.



	8. 
	On-going Projects:

Applicability of GST to ongoing contracts


	The provisions of central and state GST to be extended even to ongoing contracts. 


	This will help works contractor to claim ITC across business and will avoid litigations.    

	9. 
	Deemed Export Benefits: 

Presently Excise Duty is refunded by Director General of Foreign Trade.  


	Deemed export must be treated at par with physical exports and equal treatment be accorded under Central GST.
	This will result in uniformity, reduction in compliance cost.

	10. 
	Single Project in Multiple State:

Taxation of multiple State project like roads, bridges, pipeline,  railways etc  
	Multiple State projects shall be taxed on the basis of identifiable contract miles stones or portion of work to be executed in respective States   
	In case of multiple state contracts each State is trying to levy tax on entire contract value creates litigation on account of tax payments, credit and assessments. This can be avoided under GST by bringing clarity.  
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